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The Operation of the Missouri Non-Partisan
Court Plant
WILLIAM W. CROWDUS*

Much has been written about the Missouri Non-Partisan Court
Plan which was adopted in 1940 and its provisions have received widespread publicity in this Journal and in many other legal publications.
This article, therefore, will not attempt to review the provisions of the
Plan, but will be in the nature of a report on how it has functioned in
the relatively short time it has been in operation. At the outset, it should
be borne in mind that the evils of the popular elective system, which the
Plan was designed to eliminate, applied with equal force to Republicans
and Democrats. Accordingly, this article is not intended to be partisan
in any respect.
*This article is a redraft and bringing up to date of the one appearing in Vol. 27,
Journal of The American Judicature Society, 166 (April, 1944) and is published with
the consent of that journal Mr. Crowdus is a member of the St. Louis Bar, and was
vice-president and executive director of the Missouri Institute for the Administration of
Justice, which sponsored the plan. Judge Leslie A. Welch, referred to in this article, iS
a graduate of University of Nebrasha College of Law 1914.
The text of the constitutional amendment creating the plan appears in this JOURNAL, 24:195, April. 1941. Its provisions have been summarized as follows:
It applies to the supreme court and to any court of appeals and to the circuit and
probate courts within the city of St. Louis and Jackson County. By referendum in any
judicial circuit it may be adopted therein with respect to courts of record in that circuit.
Appointments to any vacancy are made by the governor from three persons nominated
by non-partisan judicial commissions. With respect to vacancies in the supreme court
or in any court of appeals, the commission has seven members, consisting of the chief
justice of the supreme court, three members elected by the bar, and three laymen appointed by the governor. With respect to circuit and probate judges, the commission
has five members, consisting of the presiding judge of the court of appeals for that judicial circuit, two members of the bar residing in the circuit and elected by the bar of the
circuit, and two citizens appointed by the governor. Each judge appointed holds office
until December 3 1 following the next general election after the expiration of twelve
months. Sixty days prior to the general election preceding the expiration of his term of
office any judge may file a declaration of candidacy for election to succeed himself. In
such case, his name is submitted at the next general election on a separate judicial ballot,
without party designation, reading: "Shall Judge -----------of the ------------court be retained
in office? ( ) Yes. ( ) No." If the outcome of the vote is favorable, the judge
serves for a full term, at the expiration of which his name is again submitted to the voters
in the same way. If the vote is negative, the vacancy is filled by nomination and appointment as before.
TReprinted by permission from the Nebraska Law Review..
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The Plan was adopted by the voters as a constitutional amendment at the General Election in November, 1940. Thereafter the Missouri Supreme Court, pursuant to Section 4 of the amendment, promulgated Rule No. 39, which governs the administration of the appellate
and Circuit Judicial Commissions (hereinafter sometimes referred to as
"Nominating Commissions") and the elections of lawyer members
thereof provided for under such section and fixes the terms of office of
the members of said Commissions. Under Rule 39 the terms of office of
the members of these Commissions are staggered, thus making impossible
tbc claim that any one Governor of the State could control any of such
Commissions. Here it should be stated that in Missouri the Governor
holds office for a term of four years and cannot succeed himself. Governor Stark, before his term of office expired, appointed the first lay members of these Commissions and it must be said that he carried out the true
spirit of the amendment by not only appointing men of the highest caliber, but also in not following party lines entirely. The results of the
first election of the lawyer members of the Nominating Commissions met
with the wholehearted approval of the Bar. Since the original members
of these Commissions were selected, there have been several vacancies
which have been filled with men of eminent qualifications.
In 1940, at the same election at which the Court Plan was adopted.
Forrest C. Donnell, a Republican, was, on the face of the official returns,
elected Governor of Missouri by a majority of around 3,000 votes. His
Democratic opponent contested the election and the Legislature (which
was predominated by Democrats), in apparent violation of the Missouri
Constitution, refused first to seat Governor Donnell and then conduct
the contest. Thereupon the attorneys for Donnell filed in the Missouri
Supreme Court a mandamus suit against the Speaker of the House of
Representatives seeking to compel him to publish the election returns
seating Donnell. It so happened that all of the seven members of the
Supreme Court had previously been elected as Democrats, long prior to
the adoption of the Court Plan. Nevertheless, the decision of the court
was unanimous in issuing the writ of mandamus in favor of Donnell,
the Republican, against McDaniel, the Democrat. Under the old popular
elective system all of these seven members of the court, if they sought reelection, would have first had to face the vicissitudes of a primary election
and, if successful therein, then be the Democratic candidates at the ensuing general election. Under the provisions of the Non-Partisan Court
Plan, however, these judges would not have to face a primary election:
and would not run as Democrats but would, in a general election, run
solely on their respective records, with no opponents, on a separate judicial ballot without party or political label, the sole issue being whether
they should or should not be retained in office. Hence, when the aforesaid honest and courageous decision was rendered these seven judges did
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not have to worry about party politics; at least, none of them had to
make any apologies to any political leaders or committeemen.
Since the Court Plan became law, the nominative and appointive
features thereof have been invoked on five occasions-one respecting a
vacancy in the Circuit Court of the City of St. Louis, one respecting a
vacancy in the Supreme Court of the State, one respecting a vacancy in
the Kansas City Court of Appeals, one respecting a vacancy in the Circuit
Court of Jackson County, and the last one respecting a vacancy in the
Probate Court of Jackson County. Pursuant to the terms of the Plan,
in each of the aforesaid instances the appropriate Nominating Commission submitted the names of three nominees to the Governor. In each
instance the Governor was required to appoint, and did appoint, one of
the three nominees submitted to him and in every case all the nominees
were amply qualified lawyers of the type which would reflect credit to
the judiciary. The first appointee was Honorable William H. Killoren,
who was appointed to the St. Louis Circuit Court. Judge Killoren, a
Republican, had previously served on this same court and had a splendid
record. In fact, his record was so outstanding that when he ran for reelection in 1932 he led the Bar Association poll on judicial candidates.
However, as 1932 happened to be a Democratic year, Judge Killoren was
swept out of office in the Democratic landslide through no fault of his
own, and in spite of his fine record no the bench. Consequently, it was
rather coincidental that the first person appointed under the Missouri
Non-Partisan Court Plan had previously been the victim of one of the
very things which the Plan was designed to prevent. An example of the
reaction of the public to Judge Killoren's appointment is expressed in
the following excerpts from an editorial which appeared on November 3,
1941, in the St. Louis Star-Times which, incidentally, is a Democratic
newspaper:
This is not the complete story, however. One important fact
is that under the new system Mr. Donnell was required to choose
one of the three nominees suggested to him by the advisory panel,
and every one of these nominees-Mr. Killoren. James V. Frank
and Vincent L. Boisaubin-was a citizen and a lawyer of proper
standing for a judgeship. Mr. Killoren has been on the circuit
bench before and made an excellent record: Mr. Frank and Mr.
Boisaubin are men of fine reputation. Sometimes Missouri governors have made bad judicial appointments, but Mr. Donnell could
not have made a bad selection even if he had wished to do so.
Furthermore, Judge Killoren under the new judicial plan is
entirely free of any need to worry about his chances for renomination by the Republican organization. He does not have to face a
primary election, but will submit his record, a year from now, to
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the voters in the general election only, where the single question
they must decide is whether they wish him to continue as a judge.
It is difficult to emphasize the importance of this point without perhaps invidious examples, but the issue is important and it
must be understood. We have seen cases in St. Louis where good
judges were appointed by a governor and then were ruthlessly
knifed by the ward-heelers of their own political party at the next
primary. Whenever intra-party struggles for power occur-and
such struggles are the rule-a judge who is subject to the whims
of the organization is faced with the danger that he will be made
a scapegoat.
Under the new plan, neither Judge Killoren nor any other
circuit judge now on the bench will ever again be subjected to this
kind of political embarrassment. Their only responsibility will be
to the people.
These are elements of major importance in connection with
the judiciary, the independence and integrity of which is at the
heart of our democratic system. They are elements which make it
vital for the people to support the new judicial plan, at the general
election next year, against the efforts which already have been
launched by the politicians to repeal the system before it has even
had a fair trial.
During the campaign for the adoption of the Court Plan, some of
its opponents argued that if the Plan was adopted, a country lawyer
would never have a chance to serve on the Appellate Courts of the State,
the argument being that the attorneys from St. Louis and Kansas City
would predominate the Nominating Commissions. On December 31,
1942, a vacancy occurred on the Missouri Supreme Court, whereupon
the Appellate Nominating Commission submitted three nominees to the
Governor, all of these nominees being country lawyers. Among said
three nominees was Honorable Laurence M. Hyde, whose name is familiar in bar association circles throughout the United States and who has
steadfastly worked for the improvement of the administration of justice.
Judge Hyde, a Republican, had a splendid record as a commissioner of
the Missouri Supreme Court and the result was that Democrats and Republicans alike urged his appointment by the Governor, and Judge
Hyde's appointment followed.
The appointee to the Kansas City Court of Appeals was the Honorable Samuel A. Dew, a former Circuit Judge in Kansas City and a
lawyer highly respected by the bar.
The appointee to the Jackson County Circuit Court was the Honorable John R. James, an outstanding lawyer of Kansas City, who had
had previous judicial experience.
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The last appointment above referred to was that of the Honorable
Leslie A. Welch, a Republican, to the Probate Court of Jackson County.
His appointment, perhaps more than that of any other one, furnishes the
best example of how well the Court Plan has worked. His predecessor
in office was a Pendergast stalwart who had been elected under the old
political system and who had held office for many years. Consequently,
when Judge Welch was selected for that position he went into an office
manned and dominated by Democrats with a long record of adherence
to a system of political patronage. Here I should mention that the Probate Court is the one and only court in Missouri which has any patronage, in view of the large staff of employees who held office by virtue of
appointment by the judge. Shortly after Judge Welch took office he
called the employees together and issued to them the following statement:
The Amendment to Article VI of the Constitution of the
State of Missouri, "to provide for the establishment of a non-partisan system of nomination, appointment and election of judges of
certain courts," adopted by the voters of the state on November 4,
1940, after providing for the appointment (in case of a vacancy)
of a Judge of the Probate Court for Jackson County by the Governor from three names submitted by a non-partisan judicial commission, provides in Section 6 as follows:
"No judge of any court of record in the state of Missouri
appointed to or retained in office in the manner prescribed herein,
shall directly or indirectly make any contribution to or hold any
office in a political party or organization or take any part in any
political campaign."
I occupy the position of judge of this court under this amendment to the Constitution. Clearly, its spirit and its letter contemplate that the Probate Court shall be completely divorced from
party politics.
An enormous amount of the work of the Probate Court is
done by the clerk and deputy clerks. Under the laws of Missouri,
all employees in the office of the probate clerk of Jackson County
are hired by the judge and they hold their positions at his pleasure.
That this constitutional amendment contemplates that the
judge of the Probate Court shall be non-partisan as to the clerk's
office as well as in his work in the courtroom is too plain for argument. The prohibition against "directly or indirectly" making any
contribution to, or holding any office in, a political party or organization, or taking part in any political campaign, unquestionably
prohibits him from doing those things through employees in the
clerk's office. Under this Constitutional Amendment the office of
the Probate Court cannot legally be an adjunct of the Republican
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or Democratic or any other party; it cannot legally provide the
means of livelihood for precinct captains or any officers or workers
in a political organization. If the Constitution is to be complied
with the office must be completely divorced from political organizations.
No person will be discharged or employed by this court because he or she is a Democrat or a Republican. But if such person
holds any office or is an active worker in a political party or organization, he or she cannot hereafter properly procure employment
in this office, and, if such a person be already employed, the resignation of such person is requested unless he or she immediately
severs such political connections. And any person employed by the
judge of this court who contributes to a political party or organization or who takes part in any political campaign will be requested
to resign.
Of course, the Amendment does not contemplate that the
probate judge or the employees in the clerk's office shall yield political beliefs or be deprived of the right to vote or other rights of citizenship. But it does contemplate that their right to employment in
the Probate Court shall rest wholly on merit and efficiency and
that they shall not hold office in or be workers for a political organization or take part in any campaign; they cannot hold office or
membership in or pay dues to a ward or other political club, they
cannot canvass precincts, or aid in the registration of voters or getting them to the polls.
I desire to express my appreciation of the cooperation and
efficiency exhibited by you since I took office. The duties of key
positions occupied by many of you call for extensive trainingand some of you have had years and years of such training and
experience. I have no hesitancy in saying that if those of you in
such positions who are active in party politics will completely divorce yourselves therefrom it will be to the public interest for you
to retain such positions as long as you are entitled to hold them on
a merit basis: but if you do not see your way clear to do so, I have
no choice in the matter. The law does not permit you to work both
in politics and the Probate Court.
After making the aforesaid statement, Judge Welch handed out
paper slips to all the employees, saying, "If' you intend to go along with
me and quit politics write 'Yes' on your piece of paper. If not, write
'No' and if you are undecided on what you are going to do, write that."
Every slip of paper returned contained "Yes." The Probate Court of
Jackson County is out of partisan politics and Judge Welch has retained
all of the employees of that office who are competent and who desire to
continue though they are of opposite political faith from Judge Welch.
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The first test of the elective feature of the Plan occurred on November 3, 1942, and produced some very interesting results. Although at
this election the State went Republican, the voters retained two Supreme
Court judges who had previously been elected as Dmocrats before the
Plan was established. The City of St. Louis likewise went Republican
but the voters retained seven judges on the Circuit Court, six of whom
had been elected as Democrats before the Plan was adopted and the seventh, Judge Killore'n, who had previously been appointed by Governor
Donnell under the Plan and who was up for retention or non-retention
in office following the serving of his trial period. Jackson County went
Democratic but the voters there removed one circuit judge who had previously been elected as a Democrat before the Plan was approved, and
retained one judge who likewise had been previously elected as a Democrat before the Plan was established, but who had made an outstanding
record on the bench.
With respect to the first test of the elective feature of the Plan and
particularly regarding the removal of one judge at this election, the report of the Special Committee on Judicial Selection and Tenure of the
American Bar Association made at the 1943 meeting states as follows:
The fact not only that good judges are assured of tenure under
the A. B. A. plan, but that an unqualified judge can be removed
without too great difficulty, has allayed the fears of many that the
non-competitive election method would freeze in office all incumbents regardless of qualifications.
The judge removed ascended the bench first by gubernatorial
appointment. Under the old elective method he remained in office
ten years, despite the fact that he was regarded as a legal lightweight, exhibited prejudice toward some lawyers and in certain
classes of cases, resulting in many changes of venue, and made selection of grand juries largely upon a political basis. At the first election under the new plan his removal was accomplished. The bar
association as such did not participate in the campaign. The judge
was retired through the work of a small committee of lawyers and
laymen, which focused attention upon the issues, and at an expenditure not exceeding $300.00.
Surely it may be said with fairness that the results so far in
Missouri strongly tend to demonstrate the practical effectiveness of
the A. B. A. Plan.
Some of the facts in regard to the judge removed can be found in
the records of these cases: State ex rel. Kansas City Public Service Co. v.
Waltner, Circuit Judge; and State ex rel. Massachusetts Bonding 4 Ins.
Co., et al. v. Bridgeman, Circuit Judge: Supreme Court of Missouri,
Division 2, March 25, 1943, 169 S. W. 2d 697.
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The second test of the elective feature of the Plan occurred at the
November 7, 1944, election. At this election there were fourteen judicial candidates for retention in office under the Non-Partisan Court Plan,
four of whom were Republicans and the remainder Democrats. All of
these candidates had the endorsement of the bar and all of them were retained in office. The striking fact about this last electiQn is, as was the
case in the first test of the elective feature of the Plan, that the party
affiliations of the judicial candidates under the Plan 'made no.difference
to the voters; otherwise, the four Republicans would have probably gone
out of office in view of the general victory in Missouri for the Democratic
party. Before the adoption of the Plan many an excellent judge, with a
fine record, was swept out of office on some question of policy which had
no bearing whatsoever on the judiciary, and frequently an inferior judge
was elected in his place. However, under the Non-Partisan Court Plan,
with the separate judicial ballot and with a judge running solely on his
record, with no opponent, the voters give special attention to the judicial
candidates and the latter are not necessarily affected by the voters' party
affiliations. This point can best be illustrated by the following editorial
which appeared in the St. Louis Globe-Democrat on November 10,
1944:
FRUIT OF NON-PARTISAN JUDGE BALLOT

Tuesday's election offers further proof of the non-partisan
value in Missouri's new judicial system.
Two Supreme Court judges, each with an excellent record,
sought election on the non-political ballot. One is a Democrat,
James M. Douglas. The other is a Republican, Laurence M. Hyde.
Both were returned to the bench by heavy majorities.
If this election had been according to the old method, with
Democratic and Republican nominees running against each other
for the two places on the court, probably Judge Hyde would have
been defeated in the general state victory of Democrats.
The judicial ballot ignores party ties and eliminates opposition. Candidates seek terms only on their records. As a result,
Missouri retains Judge Hyde and is assured continued service of a
justice well reputed in legal circles and qualified by experience for
the office.
Incidentally, Judge Hyde was the first man to be appointed
by a Governor to the Supreme bench under the court plan adopted
in 1940.
By way of illustrating the checks and balances of the Plan, it is interesting to observe that although Governor Donnell, a Republican, made
the five appointments above enumerated, up to the time of the fifth appointment he had nothing whatsoever to do with the selection of the
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members of the Nominating Commissions who submitted the names of
the nominees to him, the lay members of said Commissions having been
appointed by Governor Stark, a Democrat; and the lawyer members
thereof having been elected by the bar. After the fourth appointment,
Governor Donnell named a lay member of the Appellate Nominating
Commission to succeed a lay member whose term had expired.
Although the opponents of the Plan have complained that Governor Donnell has appointed only Republicans to the bench, no one has
claimed that his appointees were not qualified. As explained, supra, in
every instance all the nominees were lawyers of outstanding character
and ability and Governor Donnell could not have made a bad appointment had he been inclined to do so. Furthermore, both the bar and the
public have highly commended the Governor's appointments. This is
strong proof that the Plan is working. Our objective is to place high
type, conscientious and able lawyers on the bench. Under the Court
Plan a judge chosen for the judiciary is not dependent upon, nor under
obligation to, the politicians because they did not select him in the first
instance. Consequently, whatever a judge's politics before being selected
for the judiciary, once he is on the bench he is independent of politics
and is not dependent upon the politicians in order to remain in office.
If a judge has a good record he is assured of long tenure in office, but if
his record is bad, a simple method is provided for removing him. Thus,
more better qualified men are and will be attracted to a judicial career and
the public is unquestionably the beneficiary of such a system.
The judges themselves like the new system and are appreciative of
the fact that they no longer have to indulge in political campaigns in
order to remain in office. In fact, they are specifically prohibited under
the terms of the amendment from taking part in any political campaign,
or, directly or indirectly, from making any contribution to, or holding
any office in, a political party or organization. Under the old system
the cost of being elected a circuit judge in St. Louis ran as high as $5,000
while the salary of such a judge is only $8,000 per annum. Now a judge
can devote his entire attention to the business of his court and does not
have to fear the so-called political lawyer. I regret to state that in many
instances such was not the case under the old political elective system.
In St. Louis some years ago, before the Plan was established, there was a
well-known Republican lawyer who wielded tremendous influence with
a majority of the local committeemen of the Republican Party and who
would boast to his clients that he elected the circuit judges-and from
some of the things that occurred, I believe he was truthful in his statements.
Since the Plan became effective our litigants actually have been getting better justice and the people have increased confidence in our courts:
or, putting it another way, the confidence of the people has been restored
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in our courts. Consequently, Missouri has taken a great forward step in
the improvement of the administration of justice; and its Non-Partisan
Court Plan is being urged as a national model of judicial selection and
tenure. Recently at a regional war meeting of the American Bar Association in St. Louis, the Honorable James P. Alexander, Chief Justice
of the Supreme Court of Texas, in stressing the necessity of improving
the nation's judicial system, spoke of the Missouri Plan as follows:
"Wherever I have gone I have found the bench and bar looking
with favor upon the system now being tried in this State."
Notwithstanding the successful operation of the. Court Plan, a certain minority group in the bar who put politics above the welfare of the
people have, ever since the Plan's adoption, attempted to have it repealed.
In fact, even before the Plan had functioned or been tested, a group of
these politically-minded lawyers in the Legislature succeeded in having
the Plan voted on again at the 1942 general election. However, in 1942
the Plan was sustained by almost twice as many votes as it obtained
when it carried in 1940. This same reactionary group made a vigorous
attack on the Plan in the recent Missouri Constitutional Convention, but
despite their repeated attempts to thwart the twice-expressed will of the
people, the Plan is retained in the new Constitution which will be submitted to the voters on February 27, 1945.4 By way of further proof
that the Non-Partisan Court Plan is working well, the new Constitution
extends the Plan's applicability to the courts of criminal correction in
St. Louis. Irrespective of whether the new Constitution is accepted or
rejected, the Non-Partisan Court Plan will still be a part of the Missouri
Constitution, it now being part of the present Constitution. Nevertheless, these attempts to sabotage the Court Plan only go to prove that the
organized bar must be constantly on the alert to retain the gains it has
achieved.
While the Missouri Plan may not be perfect, it is a decided improvement over the old political elective system and has the confidence of the
people. We now have a system of judicial selection and tenure in Missouri which will, in my opinion, remove our courts from politics as
nearly as possible and thereby insure a thoroughly qualified and independent judiciary. Such a system is highly essential if our form of government is to prevail. The courts are agencies of last resort for the determination of our rights of freedom, liberty and justice; and the independent and impartial administration of justice is our most important
bulwark against a breakdown in our democratic system of government.
*The new constitution was approved at this election.

